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PARTIES TO ACTIONS FOR DEATH OC- 
CURRING IN ANOTHER STATE THAN 
WHERE SUIT IS BROUGHT. 





According to syllabus in the cases of Teti 
v. Consolidated Coal Co., and ‘Tomiano v. 
Same, 217 Fed. 443, decided by District 
Court for the Northern District of New 
York, it was held that: “Where an action 
for death was brought in New York against 
a Maryland corporation authorized to do 
business in New York, for a death occurring 
in Pennsylvania, whether the action should 
be brought in the name of the parties en- 
titled to the recovery or in the name of de- 
cedent’s personal representatives was a 
matter of procedure to be regulated by the 
New York law.” 


Looking to the opinion in the case, we 
greatly doubt whether the above proposition 
or principle is thus squarely held, because 
of the two cases mentioned, it was held as 
to one that New York procedure governed 
and as to the other that the law of the state 
where the death occurred governed. 


The distinction between the two cases is 
worked out on the ground that in the one 
case there was no more than a nominal 
change of parties according to procedure in 
the forum of suit, while in the other there 
would arise a substantial change. Thus in 
the former case, a widow, according to 
Pennsylvania law, had the right to sue for 
herself and child, and in the latter the fath- 
er and mother, each or both, could sue on 
their own account, while by the law of New 
York a personal representative must sue for 
the benefit of whomsoever is entitled to the 
recovery. 





The district court thought that the New 
York law governed in the widow’s case, 
because she sued in the capacity of a trus- 
tee, and this law merely supplied a dif- 





ferent trustee. In the parents’ case, the 
recovery being purely personal, the New 
York law, it was thought, could not sub- 
stitute for them a trustee to sue for their 
benefit. 


It seems to us to be of such distinctions 
as this that “dreams are made of.’ If the 
court could assume that a substitute trus- 
tee for the widow, though she were suing 
both in a private and a trustee capacity 
(for the recovery is to belong to her and 
her child), may be made by the law of the 
forum ‘of suit, because the difference of 
parties “is of no consequence,” it would be 
going scarcely another step to enforce the 
law of the forum in appointing a trustee 
to sue upon an individual’s right of action. 
If results are to be the test of the right 
of substitution the New York trustee could 
reap and distribute the benefits as well in 
the one case as in the other. The mother’s 
trusteeship under the statute of Pennsyl- 
vania, independently of her personal inter- 
est in the recovery, is a statutory relation- 
ship just as intimately bound up in the 
right of action as is the personal interest 
of the parents in a recovery for death. 


We may say that the trusteeship of the 
mother is a status that eliminates the idea 
of substitution by another trustee. It de- 
pends in no way on fitness for the office 
of trustee, and it seems by the law of Penn- 
sylvania not to require the appointing power 
of any court or any qualification by the giv- 
ing of any bond. 


We think, upon the whole, therefore, 
that the syllabus we have quoted is not in 
any way a correct statement of any sound 
legal proposition, but that, on the contrary, 
the law of the place of death sued for gov- 
erns at home as well as abroad, both as to 
injury and action for a death, and strictly 
as to the parties entitled to sue therefor. It 
often has been held that no person other 
than those upon whom the statute confers 
authority to sue for a death may bring an 
action therefor. Fleming v. Capitol Trac- 
tion Co., 49 App. D. C. 489: Florida East 








26 CENTRAL 


LAW 


JOURNAL No. 2 








Coast Ry. Co. v. Jackson, Fla., 62 So. 210; 
Missouri K. & T. Ry. Co. v. Lenahan, 
Okla., 135 Pac. 383. 

In 79 Cent. L. J. 37, we discussed edi- 
torially the question of a Petition with 
Counts Declaring Under Federal Law and 
Under State Law, it being held in Wabash 
R. Co. v. Hayes, 34 Sup. Ct. 729, that this 
could be done. ‘The recovery under the 
Federal Employers’ Liability Act and by 
Illinois statute is by personal represent- 
atives and this circumstance may have made 
this possible. The cases we are here dis- 
cussing, if the ruling announced on the 
trustee idea is sound, would still obtain. If, 
however, a state statute, as does the Penn- 
sylvania law so far as parents are con- 
cerned, makes recovery personal, petition 
could not declare under both federal and 
state law. 

This brings the suggestion that state laws 
ought to be made to conform to the federal 
act in respect to parties having the right 
to sue. This being purely the remedial part 
of such laws, it is merely an administrative 
detail, and as jurisdiction to hear causes 
under the Federal Employers’ Liability Act 
is vested exclusively in state courts, it would 
avoid useless litigation and often save cases 
as against statutes of limitation. Federal 
and state laws ought to agree upon this 
subject. . 

Possibly, also, there should be further 
correspondence between federal and state 
law as to comparative negligence, fellow 
servant rule and assumption of risk. In 
this way one suit, whether the facts may 
show an injury or death occurs in or out- 
side of interstate commerce, would settle 
the whole controversy, and the time of the 
country and delay to the litigants would 
be greatly saved. No revision of code pro- 
cedure that fails to take into consideration 
the lack of unity, in damage suits at least, 
under federal and state law should be con- 
sidered complete. In this way, too, jeal- 
ousy between our federal and state courts 
would all the more give less excuse for its 
continuing to exist. 





NOTES OF IMPORTANT DECISIONS 





EVIDENCE—PRESUMPTION OF REGU- 
LARITY OF MAILS NEGATIVING TESTI- 
MONY THAT LETTER WAS MAILED.—The 
Supreme Ccurt of New Hampshire neatly 
turns the presumption that a letter mailed 
was received the contrary way, where there 
was testimony of mailing offset by testimony 
of non-receipt. Wilson v. Frankfort Marine 
Acc. & Plate Glass Co., 91 Atl. 913. 

Defendant relied on mailing a letter as 
notice and plaintiff testified having received 
no letter. Defendant claimed there was no 
conflicting testimony as to the mailing, but the 
court said: 

“One error in this argument is the assump- 
tion that the jury must find that the letter 
was written and mailed. The presumption 
arising from the known regularity of the 
United States mail service is as available for 
the supposed receiver of a letter as for the 
alleged sender. If proof that a properly ad- 
dressed and stamped letter was posted gives 
rise to a presumption that it was received in 
due course, so proof that no letter was re- 
ceived warrants a finding that it was never 
posted. . Ii this plaintiff’s testimony denying 
the receipt of the letter was believed, the jury 
would be warranted in going further and find- 
ing that the letter was not posted.” 

It is easily understood that presumption of 
receipt of a letter may be overcome by testi- 
mony of its non-receipt, but this is in the case 
of necessity of showing receipt by addressee. 
Here it was necessary to show non-mailing, 
this case making denial of receipt go beyond 
what it does in a showing merely of non- 
receipt. In other words, negative evidence of 
non-receipt tends to show the non-performance 
of an act from which a presumption would 
have arisen if it had been performed. It might 
be difficult to formulate this situation in the 
way of a rule of evidence. 





INSURANCE — EXCITEMENT CAUSING 
DEATH FROM APOPLEXY ACCIDENTAL.— 
The Texas Court of Civil Appeals goes quite as 
far against insurance companies as we 
thought the Massachusetts court went in their 
favor in a note appearing in 79 Cent. L. J. 
411. 

It was held by the Texas court that decedent, 
looking out of a hotel window, seeing a helpless 
man accidentally burned to death and becom- 
ing so shocked and excited over the sight, that 
he fell and died from apoplexy, suffered death 
from an accident within a clause insuring 
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against death caused by external, violent and 
accidental means. International Travelers’ 
Assn. v. Bramin, 169 S. W. 389. 


It was said: “We overrule appellants’ con- 
tention that death from the bursting of a 
blood vessel in the brain, caused by insured 
witnessing an accidental fire is not a death by 
accident. The physicians in attendance upon 
the deceased gave it as their opinion that 
he died from apoplexy, caused either by the 
excitement of witnessing the fire, or by the 
fall produced by such excitement or both. Four 
physicians, upon a hypothetical case, including 
all of the undisputed facts in this case, ex- 
pressed a similar opinion. The deceased was 
about 40 years of age, of temperate habits and 
in good health. He was very excitable and 
sympathetic. No other cause for the apoplexy 
from which he died is suggested by the evi- 
dence, and all of the physicians testifying in 
this case stated that it was a very unusual oc- 
currence, for a man in good health and not 
over 40 years of age, to have apoplexy unless 
the same was occasioned by some external vio- 
lent means, and they included great excitement 
as a means capable of producing death from 
apoplexy.” 


Such a ruling as this is perhaps a legiti- 
mate development of what is known as the 
“Texas Doctrine” in mental anguish cases, and 
open to the same lack of limitation in rules 
which has condemned the acceptance of that 
doctrine by other courts. 


But independently of this, it seems to us 
that the clause in the policy refers to physical 
things of a violent and external nature and 
that in this case the chain of causation is 
broken by an intervening mental disturbance. 
Without this disturbance there would have 
been no apoplexy. It was the real cause there- 
of, and witnessing the fire was the mere oc- 
casion of its manifestation. 


If a baseball fan in cheering for the home 
team, or a hyphenated American, for example, 
in rocking too greatly our neutrality boat, con- 
tracts apoplexy, we think he had better do 
so in Texas, if he carries an accident policy. 





JURISDICTION—U. S. COURT FOR CHINA 
OVER MATRIMONIAL CAUSES.—Hon. Chas. 
S. Lobingier, judge of the above court, has de- 
livered a most interesting opinion in the case 
of a bill for the annulment of a marriage and 
a cross-bill for divorce, in which the jurisdic- 
tion of the court in matrimonial causes and to 
grant divorce is considered. Takmi Hashimoto 
Cavanagh v. Worden. 





We agree with the learned judge upon the 
question of jurisdiction of the bill but not upon 
all the grounds he urges. For example, the 
jurisdiction of the court “in matters of con- 
tract,” and “in civil matters” in conformity 
with the laws of the United States, “as provided 
by act of congress, is agreed to, but we decline, 
to think the case of Biddle v. U. S., 156 U. S. 
759, which merely considered a law passed 
for a locality, should be considered in 
ascertaining what that jurisdiction is. We 
think, however, as the judge does, that there 
was a saving clause in the Act of Congress of 
1860, applicable to this court, in providing 
that, “In all cases where such laws are not 
adapted to the object, or are deficient in the 
provisions necessary to furnish suitable reme- 
dies, the common law, including equity and 
admiralty, shall be extended,” etc. We think 
the word “remedies” embraces something 
more than forms of procedure, and includes 
rights. 

As to the cross-bill, which he granted to 
the extent of allowing divorce a mense et thore 
we disagree, respectfully, with his conclusion. 
In the first place, we doubt whether a cross- 
bill for a divorce is appropriate in a proceed- 
ing for annulment. It seems to us not ger- 
mane to the bill to set up such matter. The 
bill failing because no annulment should be 
granted the case ought to have gone out of 
court. 

Independently of that, however, colonial his- 
tory in this country shows that the juriscic- 
tion of the ecclesiastical courts in matters of 
“divorce a mensa et thoro was little regarded 
in this country. This seemed especially so as 
to the New England states. II Howard Hist. 
Matrimonial Institutions. 

The Puritans seemed too intent to get as 
far away as from here to Tipperary from all 
religious and ecclesiastical matters existing in 
the mother land. 

The English rule may have seemed applicable 
to conditions in Virginia, but in other South- 
ern colonies it may have been difficult to say 
the rule of aptitude to our conditions was 
recognized. 

In the middle colonies applicability of the 
English rule, as a part of their common law, 
is somewhat hard to discern. Therefore, we 
doubt whether there was any common law 
rule on this subject that might be applied by 
the China court, and our federal government 
having no common law of its own, a specific 
grant of authority seems needed for this court 
to grant any divorce, either total or partial. 

We think the jurisdiction of the court over 
the general subject of contracts quite ample 
for the bill for annulment, which the judge 
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very properly held not maintainable under the 
facts before him, but divorce depends very 
strictly upon statute, and there is no existing 
statute or common law right in this regard 
conferred on the China court. 








RECENT DECISIONS IN THE BRITISH 
COURTS.—EFFECT OF WAR -+ON NEU: 
TRAL VESSELS. 





In view of the possible interest of neutrals 
in captured enemy ships and their cargoes, we 
think an account of how the British Prize 
Court is adjudicating on them will be accept- 
able to readers. In the first place, an import- 
ant change in the procedure of the court has 
been made since we last wrote. In the case of 
The Chile, the president (Sir Samuel Evans) 
indicated that an enemy had no right of ap- 
pearance in a British court and he disallowed 
an affidavit for an enemy owner, such a per- 
son being totally ex lege during the war. And 
that undoubtedly was the rule on which Lord 
Stowell proceeded in the case which occurred 
during the French wars. But in a lengthy 
judgment issued the other day that practice 
has been reconsidered and definitely changed. 
It has been now laid down that if an enemy 
shipowner thinks he can make out a case why 
his property should not be condemned as prize, 
or should merely be detained during the war 
and not condemned absolutely, he is at liberty 
to appear in the Prize Court and argue to that 
effect. The reasons given for this vital change 
were two-fold, first the expressions of interna- 
tional opinion as contained in the Hague con- 
ventions, which though not ratified and there- 
fore not law in a proper sense of the word, 
were yet in the opinion of the ‘court entitled 
to great respect, and second, the general right- 
ness of the thing, for to quote the president: 
“It is to be remembered that in the interna- 
tional commerce of our day, the ramifications 
of the shipping business are manifold, and 
others concerned, like underwriters or in- 
surers, would feel a greater sense of fairness 
and security, if, through an owner, though he 
be an enemy, the case for a seized or captured 
vessel were permitted to be independently 
placed before the court.” 


The Tommi and the Rothersand were two 
ships owned by a German company and reg- 
istered at Hamburg. They were at sea on 
August Ist, on which date the German com- 
pany telegraphed to an English company in 
which they (the German company) owned 
nine-tenths of the shares, “We sell you 





Tommi for 30,000 marks and Rothersand for 
35,000 marks. Wire acceptance.” An ac- 
ceptance was wired by return. The vessels 
arrived at English ports flying the German 
flag on the 5th of August and were seized. It 
was argued that the seizure was incompetent, 
the ships being by that time British ships, the 
property having passed from the German to 
the English concern. It was indeed an intri- 
cate question whether the property had passed, 
but the Prize Court right away said that they 
would not concern themselves with the 
niceties of that legal: question, but would re- 
gard only the essential qualities of the trans- 
action and held accordingly that such a trans- 
fer, not being bona fide, could not defeat the 
rights of belligerents. Accordingly, they 
found that the ships had ben rightly seized 
and pronounced a detention order. In the 
course of his judgment, the president pointed 
out that by the declaration of London the en- 
emy character of a vessel is determined by 
the flag. 

One of the principles of British law which 
was falling out of sight, but the wisdom of 
which this war will justify, is that no foreign 
subject can own a share in a British ship. The 
great popularity of the limited company has 
largely nullified that rule, for a company reg- 
istered in this country is a separate person 
in the eye of the law, a British person, and so 
can own a ship independently of who the 
shareholders are that constitute the company. 
In the cases mentioned, the Prize Court re- 
ferred to that practice and intimated that these 
legal subtleties must not be assumed as bind- 
ing on a prize court. There was not a single 
shareholder of British nationality in the Eng- 
lish company which purported to buy the 
Tommi and the Rothersand. Could a company 
of aliens own a British ship? That question 
the court did not find it necessary to decide 
as they had already found that no competent 
transfer had taken place; but, said the presi- 
cent, “I do not want it to be assumed that the 
Prize Court could not say, looking at the 
realities of this thing, that even if the trans- 
fer has been completed, these vessels ought to 
be regarded as German ships.” 

The other British courts have not, however, 
adopted the principle suggested by the Prize 
Court, but are holding that a company regis- 
tered in England is under no disqualification, 
whatever may be the proportion of shares 
held in it by alien enemy shareholders. The 
company is a distinct entity from its sharehold- 
ers and does not lose its British character be- 
cause its shareholders are enemies. According- 
ly, the rule that an alien enemy cannot sue 
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does not apply to a company registered in the 
United Kingdom. That was held in two re- 
cent cases, in one of which only one share out 
of 25,000 shares of £1 each was held by a 
British subject, and even he was a naturalized 
German—and all the rest were held by Ger- 
mans resident in Germany. The case was thus 
as strong as possible in favor of identifying 
the company with its shareholders, but the 
court decided that it was in law a British 
person separate and distinct from them. 
Lastly we note the case of the Miramichi 
which was singularly free from complications. 
A cargo of wheat shipped from America to 
Rotterdam before the outbreak of the war un- 
der ac. i. f. contract was seized en route 
after the outbreak of the war. The court 
held that at the time of the seizure the prop- 
erty in the goods had not passed to the buy- 
ers and the wheat being then the property 
of an American subject was not liable to 
seizure. It will be noted with regard to this 
case that the cargo having been shipped be- 
fore the commencement of hostilites the ques- 
tion of its being contraband did not arise. 
DONALD MACKAY. 
Glasgow, Scotland. 








THE UNITED STATES SUPREME 
COURT AND THE FRANK CASE. 





In refusing to grant a writ of error in 
the famous Georgia case of State v. Frank, 
Mr. Justice Holmes, of the United States 
Supreme Court, had occasion to remark re- 
cently that he doubted seriously “if the 
petitioner (Leo M. Frank) has had due 
process of law.” This assertion has elicited 
much editorial comment in the press 
throughout the country. The court and 
its rules of procedure have come in for 
their share of criticism; whether justly or 
unjustly so, shall presently be seen. 


At the outset it must be remembered 
that “law” comprises a body of rules; that 
“law of the land” or “due process of law” 
includes procedure as well as substantive 
law, that it requires the observance in prac- 
tice of those settled rules and principles 
which, from the experience and usages of 
past generations, have become firmly estab- 
lished in our system of jurisprudence as 
best fitted to secure individual rights and 





: 


interests. Individual interests, moreover, 
are to be protected because and in so far 
as they are social interests—social interests 
to the extent that securing them “conduces 
to general security of institutions and the 
general moral and social life of individ- 
uals.” Therefore, a fixed rule of practice 
or procedure has as material a bearing to 
social interests as a rule of substantive law ; 
it is as material a part of law and the ad- 
ministration of justice as a rule of substan- 
tive law itself. So long as the rule exists, 
and has been tested by the wisdom of ages 
and experiences of men trained in the law, 
the courts must adhere to it, and this, re- 
gardless of the condoning circumstances of 
any particular case. The courts must ad- 
minister “justice according to law,” else 
out of order comes confusion and a rever- 
sion to the primitive state of legal chaos 
and savagery. Let us inquire into the prin- 
ciples by which the court is governed in this 
instance. 


An appeal to the United States Supreme 
Court is regulated by definite and unequivo- 
cal rules of practice. A final judgment or 
decree in the highest court of a state, where 
the validity of a state statute, process, etc., 
is drawn in question on the grounds of its 


| being repugnant to the federal constitution, 


may be examined and reversed or affirmed 
by the supreme court upon a writ of error.” 
Moreover, while this is the general and 
proper practice, the same result may be 
reached by application to an inferior fed- 
eral court for a writ of habeas corpus to 
test, in the light of the constitution, the 
validity of the accused’s detention and cus- 
tody by state authorities. From the inferior 
court there is an immediate and less cum- 
bersome appeal to the supreme court. This 
course by the writ of habeas corpus, how- 
ever, is to be pursued only in extreme and 
urgent cases, as, for example, where there 
is a grave danger of irreparable injury to- 


(1) “Justice According to Law,” Pound, 14 
Columbia Law Review, 103, 119. 

(2) U. 8S. Rev. Stat., § 709; U. S. Judicial 
Code, § 237. 
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the accused by reason of a long incarcera- 
tion by state officials, or the like. The issu- 
ance of this writ operates as a serious inter- 
ference with state machinery, and so, it has 
been said, it must not be allowed to become 
a working substitute for the writ of 
error.* 

A writ of error may be procured either 
in the state court or in the supreme ‘court ; 
in the state court, it must be signed by the 
presiding judge; in the supreme court any 
one justice is authorized to sign it. Fur- 
ther, an application for the writ is ad- 
the discretion of the 
judge; the writ does not issue as a matter 
of absolute right.* It is apparent that any 
other rule would result in opening the door 
of the court to prolonged litigation and 
endless trials; it would furnish a subter- 
fuge for delays based on all manner of 
pretext, and so would allow criminals to 


dressed to sound 


impede the due course of justice and law. 
That such an uncontrolled discretion in one 
judge is open to abuse no one would deny, 
but that it is ever actually abused every- 
and their pro- 
cesses would be quick to deny. The in- 
tegrity and impartiality of our judges them- 
selves are inseparably interwoven in the 
fine texture of our legal fabric; adequate 
means, moreover, are at hand to prevent 
desecrat- 


one familiar with courts 


undesirable characteristics from 
ing the courts. 

In order that the grant of a writ of error 
by a supreme court justice may be justi- 
fied, a federal question must have been 
raised in the state court before the case 
reached a final judgment; it must appear 
upon the face of the record of the case 
that a federal question was raised in due 
time in the state proceedings.’ Under the 


(3) Guthrie, Fourteenth Amendment, 177; U. 
S. Rev. Stat., §§ 751, 753. 

(4) Bunn, U. S. Courts, 23; U. S. 
$§ 999, 1005. 

(5) In re Kemmler (1890), 136 U. S. 436. 

(6) Guthrie, Fourteenth Amendment, 154. 
The author here intimates that it matters not 
that the enforcement of the rule operates to 
deprive the defendant of a valid constitutional 
right. Cf. 2 Willoughby, On the Constitution, 
979; Cooley, Constitutional Limitations, 29; 
Black, Constitutional law, 178. 


Rev. Stat., 





provisions of the judicial code,’ the su- 
preme court is without jurisdiction to re- 
view a case on appeal from a state court 
unless a federal right was denied the peti- 
If the federal question does not 
distinctly and postively appear, it cannot 
be said that a federal right was denied, for 
nothing is more fanciful than the conten- 
tion that the state denied a right which was 
In numerous cases it has 


tioner. 


never asserted. 
been held that it is too late to raise the 
federal question for the first time upon the 
petition for a rehearing in the state court.‘ 
Moreover, in a criminal case in Nebraska, 
somewhat similar in its legal aspects to the 
present case, a constitutional question was 
raised in a petition for rehearing, and the 
supreme court held that it had no jurisdic- 
tion and refused to go into the merits of 
the claim.° The supreme court, further- 
more, has adopted a very liberal policy, and 
generally looks to the practice of the state 
court to determine whether the federal 
question was brought .into the issue in 
time.'® If the state court decides that it was 
raised too late and accordingly proceeds to 
pass judgment without deciding the federal 
question, it would seem that the supreme 
court would be without jurisdiction to re- 
view the case. This is precisely what oc- 
curred in the Frank case. The state court, 
in passing upon a petition for rehearing in 
which the federal question was definitely 
raised for the first time, held that the de- 
fendant was “estopped” by his acquiescence 
from asserting the right, that the case for 
this purpose had already reached a final 
adjudication. Admitting without discus- 
sion that this species of “estoppel” is with- 
out a fellow in our system of jurispru- 


(7) See Note 2. 

(8) Guthrie, Fourteenth Amendment, 155, 
and cases cited there in footnote 2; Miller v. 
Cornwall R. R. (1897), 168 U. S. 131; see Cald- 
well v. Texas (1891), 137 U. S. 692, 698; Consol. 


Turnpike Co. v. Norfolk Ry. (1912), 228 U. S., 
326; Forbes v. State Council (1910), 216 U. S. 
396. 

9. Simmerman v. Nebraska (1885), 16 Neb. 


54; ef. Caldwell v. Texas, supra. 
Constitutional Limitations, 


615, 116 U. S. 
(10) See Cooley, 
31. 
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dence, it is obvious, nevertheless, that the 
supreme court by its rules of practice was 
constrained to follow the state court and, 
therefore, was without jurisdiction to re- 
view the case. The state court expressly 
declined to pass on the federal question, 
and so the defendant’s petition for a writ 
oi error disclosed the fact that the federal 
right claimed could not possibly have been 
denied. 

There is another aspect to the case. The 
supreme court has often held that a writ 
of error should not be granted when it is 
apparent that the issuance of the writ would 
result only in affirmance of the decision in 
the state court." Assuming, then, that the 
federal question was raised or that there 
is a doubt whether the state court, by fram- 
ing its decision as the Georgia court did, 
can successfully deprive a party from as- 
serting a federal right, the refusal of the 
writ of error in the supreme court might 
be taken as an indication that the particular 
right claimed was not colorable. The de- 
fendant’s contention that he was deprived 
of “due process of law” because he was 
not present in court when the verdict was 
rendered seems untenable. That it is un- 
sound would seem to follow from cases 
holding that the fourteenth amendment 
does not prevent trial by a jury composed 
of eight men only,’? nor require an indict- 
ment by grand jury’ in criminal cases, in 
the state proceeding. The tendency of the 
supreme court has been to leave less im- 
portant matters of procedure to the respec- 
tive states to regulate, for the reason that 
these questions do not pertain to funda- 
mental rights. Indeed, the fact that in this 
particular case the state court, inspired by 
the fear of lynch law, and, therefore, so- 
licitous of the public welfare, decided that 
the public welfare demanded that the de- 
fendant should not be present, answers the 
question of “due process.” ‘There can be 


(11) Spies v. Illinois (1887), 123 U. S. 181; 
In re Kemmler, supra. 

(12) Maxwell v. Dow (1900), 176 U. S. 581, 

(18) Hurtado v. California (1884), 110 U. 
S. 516. 





no right in the individual superior to the 
social interests; the individual cannot as- 
sert a right to the prejudice of the public 
at large, and in the same breath, claim it 
as an inherent and fundamental right. In 
the very apt words of Mr. Justice Mat- 
thews:* “To hold that such a character- 
istic is essential to due process of law 
would be to deny every quality to the law 


but its age.” 


The refusal by the supreme court justice 
to grant the writ of error was accom- 
panied by an intimation that there was a 
grave doubt whether due process of law 
had been accorded the defendant in the 
state court. The lay mind is slow to com- 
prehend how the refusal to grant the writ 
and the opinion of the learned justice as to 
“due process” can consistently stand to- 
gether. When a jury bring in a verdict of 
acquittal, the judge, by rules of law, is 
bound to discharge the defendant regard- 
less of the fact that he himself might have 
a firm conviction of the defendant’s guilt. 
Yet no one would dare to censure the judge 
for disregarding his personal opinion in the 
premises. The judge of the court is gov- 
erned exclusively by rules of law. So in 
the Frank case, the learned justice exer- 
‘cised a discretion afforded by law and in 
the light of principles and rules of law. 
The obiter dictum, therefore, with refer- 
ence to the individualistic aspects of the 
case, far from being a reflection upon the 
court and court procedure, must serve to 
impress the thinking public with the sanc- 


(14) See Hurtado v. California, supra, at P. 
529. The case of Hopt v. Utah (1884), 110 U. S. 
574, is not an authority for the proposition 
that the Fourteenth Amendment requires the 
presence of the defendant in court upon the 
reception of the verdict. In this case the pas- 
sive acquiescence of the defendant to the chal- 
lenging of jurors in his absence was held not 
to constitute a waiver of a provision in the 
criminal code of Utah requiring that the de- 
fendant “be personally present at the trial.” 
Furthermore, at this time Utah was a terri- 
tory, and the proceeding took place in a court 
established by Congress under Article 4, § 3 
of the United States Constitution, and not in a 
state court within the meaning of the Four- 
teenth Amendment. (Cf. 1 Willoughby on the 
Constitution § 161. 
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tity of the courts; it must serve to teach 
the public that the due administration of 
law rests as much with the people as with 
the courts, and that there is some certain 
solemnity and gravity attached to the seal- 
ing and rendition of a verdict by a jury of 
freemen. The abuse of that attribute of 
self-government by the people will not 
work like corruption upon the court; the 
court will continue the impartial and im- 
personal administration of “justice accord- 
ing to law.” In conclusion, nothing is more 
evident than that criticism which errone- 
ously attaches blame to the judiciary is de- 
structive and not constructive, it serves to 
tear down, and not to build up, our legal 
system. Guu B. GoLpIn. 
New York, N. Y. 








BANKRUPTCY — WHO EXEMPT 
FROM INVOLUNTARY  PRO- 
CEEDINGS.— PURPOSE OF EX- 
EMPTION. 





The Federal Bankruptcy Act of 1898, 
as amended June 25, 1910, provides that 
“any natural person except a wage-earner 
or a person engaged chiefly in farming or 
the tillage of the soil, any unincorporated 
company and any moneyed business, or 
commercial corporation except a munici- 
pal, railroad, insurance or banking corpor- 
ation, owing debts to the aniount of one 
thousand dollars or over,” may be adjudged 
an involuntary bankrupt. 

What is the purpose of exempting wage- 
earners, farmers and tillers of the soil? Is 
it a mere political sop to those particular 
classes of persons—an arbitrary act of fa- 
voritism—or is there some underlying prin- 
cipal which actuated Congress? 

It is hard to discover any sound reason 
for the exception, but we have a right to 
suppose that reasons other than petty poli- 
tical ones governed our national legisla- 
tors. 

We have made quite an _ extended 
search, however, for the reasons but deci- 





sions throw but little light on the subject. 
Possibly the exception of this particular 
class of persons was on the ancient theory 
that those who produce the staple articles 
for the sustenance of the nation should not 
be interfered with in their work which is 
so essential and vital to the nation in times 
of both peace and war. 

In re Johnson, 149 Fed. Rep. 864, the 
court says: “Congress thought it wise to 
exclude farmers, those engaged chiefly in 
the tillage of the soil from the classes who 
may be adjudged involuntary bankrupts. It 
was thought that this would encourage 
farming or at least not discourage persons 
of small means from purchasing farms and 
implements on credit.” 

If the only reason for the excepting is 
that stated by the court in this case, we 
must confess that the theory is very fine 
spun. 

The cases are numerous stating that 
which the Act itself plainly indicates, that 
the person’s chief occupation must be that 
of farming or tillage of the soil. Whether 
this is his chief occupation depends not 
only upon whether it occupies most of his 
time but also whether it brings him most of 
his income. But the question remains,— 
how closely must one’s work be connected 
with the soil in order to bring him within 
this exception? 

Would one who from choice or physical 
inability did no particular work except 
care for a small garden and raise a few 
chickens on the city lot where he resided, 
be considered within this exception? In 
a sense, he would be a tiller of the sqil and 
that would be his chief occupation. Would 
it not be stretching the law, however, to 
say that it intended to exempt such a per- 
son? 

Again, suppose a florist occupies a city 
lot or two with green houses. His plants 
and flowers grow in the soil which requires 
some cultivation to properly mature them. 
But did Congress intend that a florist could 
not be adjudged an involuntary bankrupt? 
Is the soil such a sacred thing that anyone 
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who in the slightest manner touches or has 
to deal with it can contract large indebted- 
ness, make fraudulent transfers of his 
property and then laugh his creditors in 
the face and defy them by saying that the 
bankruptcy law exempts him from being 
declared an involuntary bankrupt because 
he is a “tiller of the soil?” 

Why should these persons receive more 
consideration than the grocer, the butcher, 
or dry goods merchant, who each contribute 
to the welfare of society? 

The cases hold that farming as contem- 
plated by the bankruptcy act may be by til- 
lage of the soil or by raising cattle, etc., on 
farm land used for that purpose; but if we 
understand their language correctly, the 
occupancy of the land must be for some 
form of agriculture. 

Century Dictionary and Cyclopedia de- 
fines “‘tiller’” as follows:—‘“One who tills; 
a husbandman; a cultivator; a Plowman.” 
(Italics ours). P 

In Wolburn y. Drake, 120 Fed. Rep. 
493-495, the court, speaking of the terms 
“farmer” and “tiller of the soil,” says :— 
“Within the purview of this statute (mean- 
ing the bankruptcy statute) it is understood 
to mean the business of cultivating land or 
employing it for the purposes of hus- 
bandry.” 

28 Am. & Eng. Encye. of Law (2nd 
Ed.), p. 208, defines “tillage” as follows :— 
“The cultivation of land particularly by the 
plow.” (Italics ours). See also 38 Cyc. 
304, U. S. v. Welbarnes, 18 Fed. Rep. 475. 

15 Am. & Eng. Encyc. of Law (2nd 
Ed.), p. 904, defines “husbandry” as fol- 
lows :—“The business of a farmer compre- 
hending the various branches of agricul- 
ture.” (Italics ours). 

Webster defines “agriculture” as fol- 
lows :-—“The art or science of cultivating 
the ground especially in fields or in large 
quantities, including the preparation of the 
soil, the planting of seeds, the raising and 
harvesting of crops and the rearing and 
feeding and management of live stock; til- 
lage, husbandry ; farming.” (Italics ours). 





Black’s Law Dictionary defines “hus- 
bandry” is follows :—‘Agriculture; culti- 
vation of the soil for food; farming in the 
sense of operating land to raise provi- 
sions.” (Italics ours). 

The term “farmer” means a man who 
cultivates a considerable tract of land in 
some one of the usual recognized ways of 
farming. O’Niell v. Pleasant Prairie Ins. 
Co., 71 Wis. 621, 38 N. W. 345-6. 

“In Vigar v. Dudman, L. R. 7, C. P. 72, 
affirming L, R. 6, C. P. 470, it was held 
that where a house was built upon a portion 
of an acre field and the other portion to 
the extent of 22 perches converted into a 
garden by the owner who fenced off the 
house and garden from the rear of the 
field, the remaining portion being used as 
an orchard, the manner in which the field 
had been dealt with did not amount to con- 
version of it or any part of it into tillage.” 
Note 2, 28 Am. & Eng. Ency. of Law 
(2nd Ed.), p. 208. 

While it has been held that there is a 
distinction between a farmer and a tiller of 
the soil, and that the exemption does not 
mean farming by tillage, (In re Thompson, 
102 Fed. Rep. 287), is it not reasonable 
to suppose that Congress had in mind the 


“cultivation of fields on an extended scale 


and for the production of some kind of 
food? 
C. C. RAYMER. 
Elkhart, Indiana. 








MANUFACTURER—LIABILITY TO SER- 
VANT OF PURCHASER. 











TOM v. NICHOLS-FIFIELD SHOE MaA- 
CHINERY CoO. 
Circuit -Court of Appeals, First Circuit. July 
10, 1914. 
215 Fed. 881. 





Where plaintiff’s employer purchased a die- 
cutting machine from defendant to be set up 
and operated in his factory, and plaintiff while 
operating the machine in the course of his 
duty was injured by the sudden involuntary 
fall of the headpiece, due to a defect in the 
machine or a failure to properly adjust the 
same when it was being set up by defendant’s 
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employes shortly before the accident, plaintiff ' plug sideways forced the ends of the ring 


having no knowledge that the head piece was 
liable to fall when his foot was not on the 
treadle, whether defendant was negligent in 
constructing and setting up the machine, 
whether such negligence, if any, was the proxi- 
mate cause of plaintiff's injury, and whether 
plaintiff was himself negligent, were for the 
jury. 


BINGHAM, Circuit Judge. This is an ac- 
tion for personal injuries sustained by the 
plaintiff (plaintiff in error), while in the em- 
ployment of Habib Tom and engaged in oper- 
ating a die-cutting machine, sold and deliv- 
ered by the defendant (defendant in error) to 
and set up by it in the factory of said Tom in 
contemplation of its being operated by the 
plaintiff. 

The declaration contains three counts. The 
defendant demurred to the declaration, and 
the demurrer was overruled. It was held, on 
the authority of Huset v. Chase Machine Co., 
120 Fed. 865, 57 C. C. A. 237, 61 L. R. A. 303, 
that the second count stated a good cause of 
action. 

At the close of all the evidence a verdict 
was directed for the defendant, and the plain- 
tiff excepted. No question is here raised as 
to the second count stating a good cause of 
action. The only question is whether the evi- 
dence was sufficient to warrant the submission 
of the case to the jury. 

The defendant contends that there was no 
evidence warranting the jury in finding: (1) 
That the plaintiff's accident was occasioned 
by a defect in the machine that existed at the 
time it was sold and installed; or (2) that the 
defect in the machine was one that rendered 
it imminently dangerous to life and limb of 
the plaintiff; or (3) that the defendant knew 
of the defect and concealed his knowledge of 
it from the employer; or (4) that the plaintiff 
was in the exercise of due care. 

The machine consisted of a wooden bed, up- 
on which the operator placed the material to 
be cut. Having spread out the material upon 
the bed, steel dies were placed upon it, and 
were driven through the material by a blow 
from the headpiece or beam, the fall of which 
was accentuated by power. The power was 
applied and shut off by means of a treadle, 
which, when pressed down, caused a friction 
cone pulley to be engaged by a belt-driven 
pulley that inclosed it. When the pressure 
was released, the treadle was raised by 
springs, and the cone of the pulley was with- 
drawn, shutting off the power. The machine 
was also equipped with a brake, which con- 
sisted of an iron ring, the ends of which were 
kept apart by a square plug. Turning this 





farther apart, so that the ring was expanded 
against the inside of the flange of the pulley, 
checking the motion. The construction was 
such that when the treadle was down and the 
power applied the brake was released; and 
when the treadle was raised and the power 
shut off the brake was applied. The head- 
piece weighed about 600 pounds, and when the 
power was shut off and the headpiece was 
up it was held in position only by the brake. 
When the treadle was operated it rocked a 
shaft to which an arm was attached. This arm 
was connected with a brake lever by a link or 
screw, which was a threaded rod supplied with 
nuts, the end of which passed through the eye 
of the brake lever. At the opposite end of the 
brake lever was the square plug which ex- 
panded the ring against the inside of the 


flange of the pulley, as above stated. The 
treadle was held up by two strong spiral 
springs, the force of which, when the -foot 


was taken off the treadle, caused the shaft, 
and the shaft arm connected with it, to be 
rocked away from the operator, und the end of 
ihe screw link to be thrust farther through 
the eye of the brake lever, bringing a rubber 
plug on the link hard against the brake lever, 
causing the lever to turn the square plug side- 
ways and expand the ring and apply the brake. 
This rubber plug was cyclindrical in shape, 
and inclosed the link for about an inch and a 
half. It had on one side of it two nuts, which 
were locked together, and on the other side 
was the brake lever, through the eye of which 
the end of the link passed. When the operator 
pressed the treadle down with his foot the 
shaft and its arm would rock towards the 
operator, tending to withdraw the link from 
the eye of the lever. If the end of the link 
were withdrawn from the eye of the lever 
when the treadle was pressed down, then 
when the treadle was raised again, the con- 
nection between the arm of the shaft and the 
lever having been broken, the brake would not 
be applied, and there would be nothing to 
hold the beam up. 

(1) The evidence tended to prove that the 
plaintiff was injured by the headpiece or beam 
falling and catching his hand and arm between 
it and one of the dies, while he was smooth- 
ing the cloth and placing the dies preparatory 
to operating the machine; that he had not 
placed his foot upon the treadle, the treadle 
being up at the time, and that he had reason 
to believe the headpiece would remain up un- 
til the treadle was again pressed down; that 
the link or screw was too short to prevent 
its being drawn through the eye of the lever, 
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unless two nuts or some other sufficient means 
were placed upon the end of the link to pre- 
vent its being drawn through, or, if the link 
was not too short, that the arm of the shaft 
was improperly adjusted upon the shaft so 
that it drew the link or screw too far back 
when the treadle was pressed down, causing 
the link or screw to be withdrawn from the 
eye of the lever and disconnecting the brake; 
that at the time the machine was set up there 
was but a single nut upon the end of the link, 
and that no change in this respect was made 
down to the time of the accident; that in the 
operation of the machine, in the natural and 
expected course of events, this. single nut 
would be and was backed off the end of the 
link. allowing it to be withdrawn from the 
eye of the lever; that on the succeeding opera- 
tion of the machine, when the head beam was 
up, the link being withdrawn from the eye, so 
that the brake would not work, the beam fell, 
and injured the plaintiff; that the reason the 
head beam did not immediately fall upon be- 
ing raised was that it was temporarily held 
by cams or eccentrics on a dead center, and 
shortly afterwards, being released therefrom 
by the jar of the motor on the floor, the beam 
fell; that the difficulty with the brake could 
and should have been obviated in one of the 
following three ways: By making the link so 
long that it could not be drawn through the 
eye when the treadle was pressed down, or by 
readjusting the arm on the shaft so that it 
could not draw the link back far enough tqre- 
lease it from the eye, or by locking the nut 
with a check nut upon the end of the link so 
that it could not be backed off and allow the 
link to be withdrawn from the eye. Aithough 
the machine was not new at the time it was 
purchased of the defendant, it had been oper- 
ated but a short time, and was represented 
to be in perfect condition and as good as new. 
All its parts had been gone over and rebuilt 
by the defendant, and it knew when the sale 
was made that the machine was to be set up 
in purchaser’s factory, where he employed a 
number of people, and was to be operated by 
his men. 

It also appeared that it was arranged the 
defendant should set up the machine in the 
factory, ready to be operated; that a day or 
so after the purchase was made the defendant 
delivered the machine at the factory, set it up, 
operated it, and notified the purchaser that it 
was ready for use; that the purchaser him- 
self operated the machine the first two or 
three days, during which time the beam came 
down, because of the rubber plug splitting and 
coming off the link; that the defendant put on 





a new rubber plug; that thereafter the ma- 
chine worked perfectly down to the time of 
the accident to the plaintiff, which occurred 
some four weeks after the sale Was made; that 
at that time the single nut worked off the end 
of the link and allowed the link to be drawn 
through the eye of the lever; that this was 
due either to the want of a check nut to 
lock the nut on the end of the link, or to the 
link being too short, or to the brake mechan- 
ism between the lever and the shaft being ren- 
dered too short by the way in which the arm 
was adjusted upon the shaft; and that the de- 
fendant knew this was an unsafe and danger- 
ous way to construct or set up the machine, 
and that no one would discover it but a skilled 
mechanic, and then only after a thorough ex- 
amination. 

We think the jury could reasonably have 
found from the evidence that the machine was 
defectively constructed or set up; that the 
head beam was liable to fall at any minute, 
and that the machine was therefore immi- 
nently dangerous to any one who should un- 
dertake to operate it in the way it was de- 
signed to be used; that, constructed as it was, 
with a single nut upon the end of the link, it 
was a mere trap; that the defendant knew it 
was to be operated by the purchaser’s em- 
ployes, of whom the plaintiff was one; that 
the defendant, having overhauled the machine 
and set it up, knew its condition, and that it 
was dangerous, and not only concealed the 
situation from the purchaser and his em- 
ployes, but lulled them into security by giving 
them to understand and believe that the ma- 
chine was properly constructed and set up. It 
could also be found that the plaintiff was in 
the exercise of due care. Although he knew 
it was dangerous to place his hand on top of 
the dies when his foot was on the treadle, he 
did not know that the head beam was liable to 
fall when his foot was not on the treadle, 
and reasonable men might fairly conclude that 
he was not negligent in what he did. 

(2) We are also of the opinion that the cir- 
cumstances disclosed by the case show that 
the defendant owed the plaintiff a duty to exer- 
cise care in* setting up the machine, and that 
this duty did not arise out of the contract of 
sale between the defendant and Tom, but out 
of the relation existing between the plaintiff 
and the defendant, and irrespective of the con- 
tract of sale. “The law governing actions for 
negligence has for its foundation the rule of 
reasonable conduct.” That rule “necessarily 
includes two persons, or one person and some 
right or property of another. It has to do with 
one’s acts in reference to the person, prop- 
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erty, or rights of another. It is a rule of re- 
lation. If there be no relation there is noth- 
ing upon which the rule can operate.” Gar- 
land v. Railroad, 76 N. H. 556, 86 Atl. 141, 46 
L. R. A. (N. S.) 338, Ann. Cas. 1913E, 924. 
When, however, one knows or has reason to 
believe that his conduct may affect injuriously 
the person or property or rights of another, 
then a duty arises requiring him to exercise 
reasonable care to see that his acts do not re- 
sult injuriously to the person or property or 
rights of that other. So in this case, when 
the defendant set up the machine in the fac- 
tory, knowing or having reason to anticipate 
that the plaintiff and his fellow employes 
were to operate it, the law imposed a duty 
upon the defendant, with relation to the plain- 
tiff and these men, to exercise reasonable care 
in setting up the machine, and rendered it 
liable in damages for a breach of the duty in 
case one of them was injured while operating 
the machine and as a result of its having been 
negligently set up. Gill v. Middleton, 105 
Mass. 477, 479, 7 Am. Rep. 548; Baird v. Daly, 
57 N. Y. 236, 15 Am. Rep. 488; Devlin v. 
Smith, 89 N. Y. 470, 478, 42 Am. Rep. 311, 
Pittsfield Co v. Shoe Co., 71 N. H. 522, 53 Atl. 
807, 60 L. R. A. 116; Id., 72 N. H. 546, 58 Atl. 
242; Hubbard v. Gould, 74 N. H. 25, 28, 64 
Atl. 668; Dustin v. Curtis, 74 N. H. 266, 268, 
269, 67 Atl. 220, 11 L. R. A. (N S.) 504, 13 
Ann. Cas. 169; Burnham v. Stillings, 76 N. H. 
122, 123, 79 Atl. 987. 

Whether the defendant’s act in negligently 
setting up the machine was the proximate 
cause of the plaintiff's injury was a question 
of fact for the jury, there being evidence from 
which such a conclusion might reasonably be 
drawn. It appeared that the defendant’s men 
went to the factory of the purchaser, saw the 
place where the machine was to be operated, 
saw that a number of men, including the plain- 
tiff, were employed there, and knew that they 
were likely to be called upon to run the ma- 
chine. Under these circumstances, it could 
not be said as a matter of law that the defend- 
ant had no reason to anticipate that the plain- 
tiff would be set to work on the machine, or 
that the injury which he received was not the 
proximate result of its negligence in improp- 
erly setting it up. Ela v. Cable Co., 71 N. H. 
1, 3, 51 Atl. 281. 

The judgment is reversed, the verdict is set 
aside, the case is remanded to the District 
Court for further proceedings not inconsistent 


with this opinion, and the plaintiff in error 
recovers his costs of appeal. 


Nore. —Recovery by Third Person for Breach 
of Duty to Another—The instant case well says 
that actionable negligence is predicated on a 





rule of relation between parties and this is well 
illustrated in the case of Garland « Railroad, 
76 N. H. 556, 86 Atl. 141, 46 L. R. A. (N. S.) 
338, Ann. Cas. 1913E, 924, cited by the instant 
case. The Garland case showed that a tres- 
passer riding on a train in a place where his 
presence was not known was killed as the result 
of a head-on collision. See also Feeback v. Mis- 
souri P. R. Co., 167 Mo. 206, 66 S. W. 965. And 
this rule was extended to one not so strictly a 
trespasser, but an employee, who was injured 
by an unguarded shaft starting up while he was 
performing gymnastic stunts thereon. Talking- 
ton v. Washington Veneer Co., 61 Wash. 137, 
112 Pac. 261, 44 L. R. A. (N. S.) 1061. The 
writer of the opinion gave it as his individual 
opinion, that the employer should have given 
the plaintiff, a minor employee, warning in the 
matter. 

It also has been held that the duty to block 
frogs in railroad yards was not a duty owing to 
a trespasser. Akins v. Chicago, St. P. M. & O. 
R. Co., 58 Minn. 540, 60 N. W. 660. 

These cases were all against defendants in 
charge of and using the machinery causing the 
injury, but they go upon the theory of relation- 
ship. But the instant case is against one, who 
sold and set up the machinery, and the question 
is of relationship over and beyond his immediate 
purchaser. 

Relationship is held by the instant case to 
arise out of knowledge of the use to which the 
machinery is to be devoted or applied. The 
doctrine bears some resemblance to the Turn- 
Table Doctrine, and, in a measure, to the theory 
of nuisance. 

But the relationship may be destroyed where 
there is a contractual duty between one and an 
injured plaintiff. Thus in Dustin v. Curtis, 74 
N. H. 25, 67 Atl. 220, 11 L. R. A. (N. S.) 504, 
13 Ann. Cas. 160, which case rules that, where 
a landlord under agreement to repair fails to do 
so, and his tenant suffers an injury from such 
failure, the latter has no action in tort therefor. 
This question has been ruled differently, in a 
few cases. Barron v. Liedloff, 95 Minn. 474, 104 
N. W. 289. This case held that negligence in 
this regard made the landlord “liable to persons 
lawfully on the premises, who are not guilty of 
contributory negligence on their part.” This 
suit was by the tenant, but the above intimation 
extends right of action to others. The Dustin 
case treated was one by the tenant, and the 
Minnesota case seemed to think a tenant’s rights 
ought to be as good as those of a third party. 

Gill and wife v. Middleton, 105 Mass. 477, 7 
Am. Rep. 848, was an action for injuries to ten- 
ant’s wife by a landlord’s negligence in the mak- 
ing of repairs. The opinion does not discuss the 
relationship of the wife to the landlord, but 
argues in such a way as if he would have been 
liable to the tenant himself. The landlord was 
held liable to the wife. 

The case of Baird v. Daly, 57 N. Y. 236, 15 Am. 
Rep. 488, cited by the instant case, seems not 
to involve the question before the court. 

The case of Devlin v. Smith, 89 N. Y. 470, 42 
Am. Rep. 311, seems very much in point, de- 
fendant constructing a scaffold defectively, on 
which another’s servant, the plaintiff's intestate 
was put to work. By reason of defective con- 
struction, it gave way and plaintiff’s intestate 
was killed. It was claimed there was no privity 
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between defendant and the servant. The court 
said: “As a general rule the builder of a struc- 
ture for another party, under contract with him, 
or one who selis an article of his own manufac- 
ture, is not liable to an action by a third party, 
who uses the same with the consent of the own- 
er or purchaser, for injuries resulting from a de- 
fect therein, caused by negligence, * * * But not- 
withstanding this rule, liability to third parties 
has been held to exist when the defect is such 
as to render the article in itself imminently 
dangerous, and serious injury to any person using 
it is a natural and probable consequence of ity 
use.’ 

The court reasons from cases that the merely 
fortuitous use by a third person in a way not to 
be contemplated, as, for example, the purchaser 
lending to a friend a defectively constructed car- 
riage and injury to the friend therefrom, would 
not make the seller liable. But where a scaffold 
is built for the express purpose of enabling work- 
men to stand thereon, the case is different. 

Caughtry v. Globe Woolen Co., 56 N. Y. 124, 
15 Am. Rep. 387, was a scaffold case and the 
court said there was a duty resting on defend- 
ant in favor of workmen, third parties to the 
contract. 

An independent contractor engaging with the 
owner of a building to keep it heated so that 
the water pipes designed for the protection of 
tenants from bursting, owes the tenants a duty 
and was held liable for injury to their goods 
for such bursting. Pittsfield Cotton Wear M. 
Co. v. Pittsfield Shoe Co., 71 N. H. 522, 53 Atl. 
807, 60 L. R. A. 116. 

These cases are not wholly unlike in principle 
to those which hold the manufacturer of food 
products liable to the customers of his custom- 
er, and as to these it is considered, that as he 
intends his products to be bought by the public 
he owes it a duty. The old theory of privity 
resting on contract does not exhaust the situation 
—parties must look beyond this and be regarded 
as having something else than a mere moral ob- 
ligation in the premises. : 








ITEMS OF PROFESSIONAL 
INTEREST, 





THE REPORT OF THE PROCEEDINGS OF 
THE NEVADA BAR ASSOCIATION OF 
1914. 





The third annual meeting of the Nevada Bar 
Association was held in Reno, Nevada, on No- 
vember 20 and 21, 1914, and convened for two 
days, followed by the annual banquet on the 
evening of the 21st. 

Owing to the illness of the president, George 
S. Brown, Vice-President Charles S. Chandler, 
of Ely, Nevada, presided, and delivered a very 
interesting address, on the subject of “Special 
Verdicts in Jury Trials,” advocating the aboli- 
tion of the general verdict and substituting 
therefor special findings on matters of fact to 
which the court should apply the law. Mr. J. 


on “The Coming Law,” and Hugh Brown, of 
Tonopah, Nevada, epitomized the 1914 meeting 
of the American Bar Association. 

The section on amendments to substantive 
law recommended that the section on con- 
stitutional amendments be instructed to pre- 
pare an amendment to the constitution provid- 
ing that the term of office of district judges 
be increased from four to eight years, and the 
term of office of justices of the supreme court ~ 
be increased from six to twelve years. It fur- 
ther recommended a codification of the general 
election laws of this state so that the primary 
law may be changed to provide in some man- 
ner for a fixed responsibility in the selection of 
nominees for public office, and that the selec- 
tion of judges be made without regard to po- 
litical party affiliation, which is conformable 
to the canons of professional ethics adopted 
by the American Bar Association. 

The section on civil procedure, pleading and 
practice, recommended certain changes tending 
to simplify the method affecting appeals, as 
well as a general change in the pleading of 
defenses in civil actions. 

The section of legal education and admis- 
sion to the bar, recommended the passage of 
an act tending to raise the legal requirements 
of applicants for admission to the bar, pro- 
vided among other things “that no student can- 
didate shall be eligible for the bar unless he 
shall have devoted at least three years in 
preparing for such admission, either by diligent 
study of law while holding a bona fide clerk- 
ship in a reputable law office in this state, or 
by a three years’ course in an approved law 
school, or by three years’ diligent study of 
the law under the direction of some qualified 
member of the bar in this state. Students, 
other than those who prepare for admission to 
the bar by a three years’ attendance at an ap- 
proved law school, shall, before beginning the 
required three years’ study of law, register 
with the supreme clerk of the state of Nevada.” 

It was ordered that the section on legisla- 
tion should prepare a bill providing for non- 
parisan election of members of the judiciary 
and submit the same to a referendum vote of 
the members of the association, and if carried, 
to have same introduced and advocate its pas- 
sage at the session of the legislature of 1915. 

The following were elected officers for the 
ensuing year: 

Robert G. Withers, President, Reno. 

Charles S. Chandler, Vice-President, Ely, Ne- 
vada. 

William Hatton, Vice-President, Goldfield. 
Robert M. Price, Treasurer, Reno. 





Poujade, of Carson City, Nevada, read a paper 


Edward F. Lunsford, Secretary, Reno. 
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The following gentlemen responded to the 
designated toasts at the banquet given on the 
evening of Nov. 21, at which L. A. Gibbons 
presided as toastmaster: 

Hon. A. E. Cheney, “United States Consti- 
tution;” J. A. Saunders, Esq., “Respect for 
the Law;” H. M. Hoyt, Esq., of Reno, “Ap- 
pointment of Judges;” R. C. Stoddard, Esq., 
“The Law and the Lady;” a paper was read by 
the toastmaster, which was prepared by Hon. 
George F. Talbot, on “The Bench, the Bar and 
the Public.” 








BOOK REVIEWS. 
U. S. COMPILED STATUTES, 1913. 


This very comprehensive work contains all 
the laws of the United States, general and 
permanent in their nature, in force December 
31, 1913, arranged according to subject-matter 
and following the order of familiar titles, 
chapters and sections of the Revised Statutes. 
Therefore, lawyers who have Gould and Tuck- 
er’s notes or other annotations of federal 
statutes may use them as readily with the 
Compiled Statutes as with the Revised Stat- 
utes or the Statutes at Large. 

The editorial work in this compilation has 
been done by Mr. John A. Mallory, editor of 
Compilation of 1901, assisted by members of 
the West Publishing Co.’s editorial staff, and 
its most noteworthy features consist of the his- 
torical and explanatory notes after each sec- 
tion. Here is given a complete history of each 
enactment, embracing also such other informa- 
tion as to prior enactments, repeals, etc., as is 
often very necessary as aids to construction. 

The index to these four volumes is to be 
deemed a model, and thougli based on that 
of the Revised Statutes, it has been greatly 
elaborated, representing in this way the best 
thought of specialists having large experience 
in preparing statute indexes. 

The work contains tables showing amend- 
ments and repeals, chronology of laws, and 
popular names of acts running from 1789 
down to date. 

There wili be current continuations of this 
compilation published from time to time in 
advance sheets of the Federal Reporter. Be- 
sides, Acts of Congress will be published in 
suitable installments and the publication will 
show their relation to this compilation. 

This work has been made necessary by the 
enormous mass of legislation on a wide range 
of subjects not covered by the Revised Stat- 
utes, and the cumulative supplement plan is 





by it displaced, very much to the advantage 
of practitioners for easy handling. 

The publication is in the best style of the 
great house from which it hails and there can 
be little doubt but it will come into instant de- 
mand by the profession, the publishers being 
West Publishing Co., St. Paul, Minn., 1914. 








HUMOR OF THE LAW. 


Mr. M. is a very ministerial looking attor- 
ney. While in Philadelphia, some time since, 
he, with a group of other attorneys, visited the 
famous Girard Institute, an orphanage for boys. 
As they passed in the front door, one at a time, 
they were closely scrutinized by the uniformed 
guard who stood at the door. When Mr. M. 
approached the door, the guard stopped him. 

Guard: “I beg your pardon, sir, but you can- 
not go in there.” 

Mr. M., astonished, inquired: “Why, not?’ 

Guard: “By the terms of the founder’s will, 
no minister should ever be allowed to enter 
this institution.” 

Mr. M.: “That’s a hell of a note.” 

Guard: “I beg your pardon, sir; you may go 
in.” 


Alhough the French courts are conducted 
with more ceremony than our own, they are 
occasionally enlivened by amusing incidents. 

Maitre Caseneuve, > famous advocate of 
Touloise, long since dead, had a pet dog of 
which he was very fond. One day he ventured 
to take this dog, which was small, and named 
Azor, into court with him. He seated Azor at 
one end of the bench assigned to the counsel, 
and began an argument. 


Maitre Caseneuve had a high-pitched voice, 
and as he warmed up with his plea, he raised 
it to a loud tone. Azor could stand it no 
longer. He stood up on the bench and howled. 

Maitre Caseneuve moderated his voice, and 
cuffed the dog “aside,” whereupon Azor sub- 
sided into silence. The lawyer argued on, and 
by and by, forgetting himself in his earnest- 
ness, raised his voice once more to a high 
pitch and a loud tone. 

“Wow! wow! wow!” howled the little dog 
once more. 

This time the lawyer stopped short, turned 
to the dog and eyed him seyerely. 

“See here, Azor,” he said aloud, “this can’t 
go on. If you are arguing this case, you’d 
better do it alone; but if I am, then you’ve got 
to keep still!” 

After that Azor held his peace. 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 


California 
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Iowa 
Kentucky 
Massachusetts 
Michigan....16, 

76, 77, 87, 92 
Minnesota 
Nebraska 
Nevada paeen a 
New Hampshire 
New Jersey .... 
New Mexico ...... 
New York .......... x ’ 5 
North Carolina....20, 39, 54, 66, 70, 86, 89, 90, 93, 
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North Dakota 
Oklahoma....27 
Pennsylvania. ..... 
South Carolina...... 
South Dakota 
U. & C. C. App-....... 
United States D. C. 
Utah sailed cne sapebece 
Washington 
West Virginia 
Wisconsin 


1. Assignments—Brokers.—Where a corpora- 
tion employed two persons as brokers to pur- 
chase and sell land for it on specified terms, 
one of the brokers could not assign his interest 
in the contract to the other without the cor- 
poration’s consent.—Lord v. Wapato Irr. Co., 
Wash., 142 Pac. 1172. 

2. Attachment—Bond.—An attachment bond 
was properly executed in the individual name 
of plaintiff, who was the real party in interest, 
although he was doing busines under a trade- 
name different from his individual name.— 
Wichman v. Fox, S. C., 82-8. E, 1014. 


3. Bankruptey—Attorney Fees.—While an 
appellate court may, in case of clear’ error, 
change the amount of an attorney’s allowance 
made by the court in which the services were 
rendered, it will not do so unless the error is 
of the plainest.—In re Iron Clad Mfg. Co., U. S 
Cc. C: A., 215 Fed. 877. 

4.——Contempt.—A bankrupt cannot be pun- 
ished as for civil contempt for failing to pay 
over money, alleged to have been withheld, to 
his trustee, where it clearly appears that at the 
time of the proceeding he was unable to comply 
with the order.—In re Stern, U. S. D 2 5 
Fed. 979. 

5. Contempt.—A court of bankruptcy has 
no legal power to endeavor to enforce an order 
to pay over money to a receiver or trustee by 
civil contempt proceedings resulting in a decree 
committing the contemnor to jail until he shall 
have complied with the original order, unless 
the evidence in the contempt proceedings 
clearly demonstrates a present ability and a 
willful refusal to obey.—Freed v. Central Trust 
Co. of Illinois, U. S. C. C. A., 215 Fed. 873. 

6. -Fees.—-It is the duty of every one con- 
nected with the administration of the bank- 
ruptey laws to make sure that no fees or 
charges, except those intended by the acts of 
Congress, are paid out of the estate.—In re Me- 
= pa Svecialty Mfg. Co., U. S. D. C., 215 Fed. 
37. 

y 2 Partnership. — A bankruptcy 
neither under Bankruptev Act, nor inder 
thereof, had authority. on a creditor’s petition 
in bankruptey proceedings against a firm, to 
try the question of the membership in the firm 
of an alleged secret partner against his will, 
and to compel him to file schedules of assets 
and liabilities—In re Samuels, U. S. C. C. A,, 
215 Fed. 845. 

8. Partnership.—A bankruptcy court in 
proceedings against a partnership has no jur- 
isdiction to administer the estate of an alleged 


court, 





secret partner without declaring him a bank- 
rupt or finding him insolvent.—In re Samuels, 
U. S. C. C. A., 215 Fed. 8465. 


9. Subrogation.—Owners of securities in 
the hands of bankrupts, who were brokers, 
which had been wrongfully pledged as collat- 
eral for a bank loan, and were sold by the bank, 
held subrogated to the bank’s right of set-off 
with respect to a general balance to the credit 
of the bankrupts in their deposit account.—In 
re Leavitt & Grant, U. S. C. C. A., 215 Fed. 901. 


10. Banks and Banking—Interest.—Where 
plaintiff gave defendant bank a certified check 
payable on a condition never performed, on de- 
fendant’s refusal to return the check, plaintiff 
held entitled to recover interest from defendant 
from the time the check was charged to his 
account until it was returned.—Preston v. Peo- 
ple’s — Bank, of Traverse City, Mich., 148 

W. 772. 


11.—-—Preference.—Plaintiff, which cashed 
checks drawn on defendant bank before the 
enactment of the Negotiable Instruments Law, 
held not entitled to a preference over other of 
defendant’s creditors because drafts taken in 
payment of the checks were dishonored.—Lam- 
ro State Bank v. Farmers’ State Bank of Win- 
ner, S. D., 148 N. W. 861. 

12. Brokers—-Release by Owner.—Where de- 
fendant had voluntarily, without the plaintiff 
broker’s consent, released the nurech> <= -r 
of the purchaser to buy the property was not 
ovelerre as a defense.—Swift v. Moore, Ga., 82 
S.. E. 914. 


13.——-Sale by Owner.—When a real estate 
owner, who has given to a broker an agency 
to sell on commission, himself effects a sale to 
the broker’s customer by an abatement of the 
price. the broker is entitled to his commission. 
—Davis-Fisher Co. v. Hall, Mich., 148 N. W. 713. 

14. Carriers of Goods—Burden of Proof.— 
The burlen was on the carrier to prove, not only 
that the act of God occasioned ultimately the 
loss of the shipment, but that the carrier’s 
negligence did not contribute to it—Charleston 
& W. Cc. Ry. Co. v. Nixon Grocery Co., Ga., 

S. E. 893. 

15.——-Conversion.—The act of a carrier in 
failing ..without lawful excuse to deliver goods 
intrusted to his care constitutes both a breach 
of contract and a conversion, and the measure 
of the shipper’s damages is the value of the 
property at the time of the conversion, with 
interest therafter.—Vanderbilt v. Ocean S. S. 
Co., U. S. C. C. A., 215 Fed. 886. 

16. Burden of Proof.—The burden was on 
a passenger to prove her contention that she 
was thrown from the platform by a “sudden, 
violent, unusual, and unnecessary jerk” of the 
train.—Georgia, F. & A. Ry. Co. v. Jacobs, Ga., 
82 S. E. 934. 

17 Limitation of Liability —A carrier may, 
by reasonable regulations brought to _ the 
knowledge of a passenger, limit its liability as 
insurer in the transportation of baggage, ex- 
cept when paid additional compensation for the 
increased risk.—Zetler v. Tonopah & Goldfield 
R. Co., Nev., 143 Pac. 119. 

18. Chattel Mortgages—Lien.—That the own- 
er employing a firm to repair an engine had 
purchased same from a mortgagor, selling with- 
eut written consent. did not preclude the firm’s 
lien for repairs from being prior to the lien of 
the mortgagze.—Reeves & Co. v. Russell, N. D., 
148 N. W. 654. 

19. Common Law—Revivor.—Where a stat- 
ute declarafory of or changing the common law 
is repealed without express provision against 
revivor of the common law, the common law is 
thereby revived.—Reeves & Co. v. Russell, N. 
D., 148 N. W. 664. 

20. Contracts—Discharge From.—As to the 
executory features of a contract with reference 
to specific property, the obligations assumed 
clearly contemplating its continued existence, 
destruction of the property, without fault, dis- 
charges the contract.—Steamboat Co. v. Trans- 
portation Co., N. C., 82 S. E. 956. ° 

21.——-Fraud.—The amount paid and interest 
is a proper recovery, where a corporation and 
its directors. fraudulently issue to a purchaser 
certificates for worthless stock in it, owned by 
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one of the directors, who gets the money on 
plaintiff's check given by her to the corpora- 
tion.—Chatfield v. Sintz-Wallin Co., Mich., 148 
N. W. 797. 


22. Laches.—-Where party to exchange of 
corporate stock with notice of fraud treated 
that received by her as her own until it be- 
came worthless, and the parties could not be 
placed in statu quo, held that the delay was un- 
econscionable, and any right to rescind which 
she might have had was barred by gross laches. 
—Cazier v. Hart, Wis., 148 N. W. 860. 

23. Practical Construction—A _ practical 
construction placed on an ambiguous contract 
by the contracting parties will ordinarily be 
adopted by the courts.—Wilhoit v. Stevenson, 
Neb., 148 N. W. 963. 

24. Profits—Where defendant employed 
plaintiff to excavate rock within a reasonable 
time, and agreed that it should do as it pleased 
with the rock, defendant’s cancellation of the 
eontract for plaintiff's nonperformance within 
a reasonable time did not render defendant 
liable for loss of profits to plaintiff on rock not 
removed.—Smith Sand & Gravel Co. v. Cor- 
bin, Wash., 142 Pac. 1163. 

25.——Public Policy.—Where a railroad about 
to build a line contracted with defendant for a 
right of way in consideration of giving him 
advance information as to stations, so that he 
might plat town sites and divide any profits 
with the railroad, held that such contract was 
against public policy and void.—Minnesota, D. 
& P. Ry. Co. v. Way, S. D., 148 N. W. 858. 

26. Waiver.—Where a person, after sign- 
ing a contract and discovering that the other 
contracting party has failed to do so, declares 
his intention to proceed under it, he waives the 
failure to sign.—Serhant v. Gooch Milling & 
Elevator Co., Neb., 148 N. W. 911. 

27. Corporations—Attorney Fees.—Where a 
stockholder, not directly injured or entitled to 
sue in his own primary right, successfully sues 
in a federal court in the primary of his corpora- 
tion for relief for which the corporation should 
have sued, the court may allow his attorney 
full compensation out of any corporate funds 
in its hands or corporate property under its 
control in such suit.—Colley v. Sapp, Okla., 142 
Pac. 1193. ; 

28. Foreign Corporation.—Where a foreign 
surety company collected the premiums on 
bonds executed prior to statehood and _ con- 
tinued such bonds in force, it was “doing busi- 
ness” in the state, within Laws 1910-11, c. 26 
§ 2, providing for service on the Secretary of 
State.—Title Guaranty & Surety Co. v. Slinker, 
Okla., 143 Pac. 41. 

29.——Notice.—All_ stokholders will be pre- 
sumed to have had notice of a meeting at which 
a majority of the stockholders were present in 
person.—Bridges v. Southern Bell Telephone & 
Telegraph Co., Ga., 82 S. E. 925. 

30. Criminal Evidence—Admissibility.—While 
ordinarily evidence of another offense cannot 
be given, yet whenever the case is such that 
the proof offered in support of the charge tends 
to prove the-commission of another offense, 
such proof. is .admissible.—People v. Panagoit, 
Cal., 143 Pac. 70. 

31. Former Jeopardy.—The plea of former 
jeopardy will be sustained where the same testi- 
mony will support both charges.—Estep v. 
State, Okla., 143 Pac. 64. 

32. Impeachment.—A prejudicial violation 
of the rules governing the impeachment of wit- 
nesses by proofs of prior inconsistent state- 
ments is ground for _ reversal.—Dawson Vv. 
State, Neb., 148 N. W. 957. 

33. Pleading.—A plea of not guilty included 
the defense of insanity.—State v. Lemacks, S. 
Car., 82 S. E. 879. 

34. Venue.—A surveyor’s testimony that he 
traced a line pointed out to him, by marks 
such as usually mark county lines, held suf- 
ficient to show the location of a county line to 
establish the venue of a homicide.—State v. 
Alderson, W. Va., 82 S. E. 1021. 

35. Damages—Measure of.—The rule that all 
damages occasioned by the breach of a contract 
may be recovered is modified by the rules ex- 





cluding damages not reasonably within the 
contemplation of the parties, and damages which 
are speculative, contingent, or remote.—Mankes 
v. Fishman, 149 N. Y. Supp. 

36. Profits.—Loss of profits of an unestab- 
lished business are too uncertain to be recov- 
erable as damages for breach of contract.—C. 
W. Kettering Mercantile Co. v. Sheppard, N. M., 
142 Pac. 1128. 

37. Time of Essence.—Where a construc- 
tion contract fixes an express date for comple- 
tion, the parties may agree on liquidated dam- 
ages to be paid in case of the contractor's fail- 
ure to complete on time.—Early v. Tussing, 
Mich., 148 N. W. 678. 

38. Dedication—Aceptance.—Acceptance of a 
property owner’s express dedication of land for 
a street may be shown by any act recognizing 
the existence of the street as such.—Lastinger 
v. Town of Adel, Ga., 82 S. E. 884. 

39. Deeds—Description—A deed which de- 
scribes land so that it could be identified by 
parol evidence in case of a controversy is not 
void for uncertainty.—Norwood v. Totten, N. C., 
82 S. E. 961. 

40. Divoree—-Alimony.—Appellate courts pos- 
sess inherent power to allow alimony, suit 
money, and attorney fees, such as the circum- 
stonces warrant, pending an appeal in a di- 
verge suit.—Taylor v. Taylor, N. M., 142 Pac. 
1129. 

41. Ejectment—Redemption.—A former own- 
er who has deposited with the register in 
chancery the amount necessary to redeem from 
a tax sale may maintain ejectment without first 
securing a reconveyance of the land from the 
purchaser:—Closser v. McBride, Mich., 148 N. 
W. 756. 


42. Executors and Administrators—Damages. 
—The damages recoverable in a personal in- 
jury case, revived after death of plaintiff in 
the name of his representative, are only such 
as were sustained by the injured person, and 
when recovered are assets of his estate, and 
are not for the benefit of the widow and heirs. 
—St. Louis & S. F. R. Co. v. Goode, Okla., 142 
Pac. 1185. 

43——Tombstone.—An administrator may 
charge for a reasonable tombstone, depending 
on the value of the estate, as an administra- 
tion expense.-—Patterson v. Jones, S. C., 82 S. 
E. 1008. 

44. Exemptions—Laborer.—Whether an em- 
ploye is a laborer depends on whether his labor, 
considering the entire period of his employ- 
ment contract, is principally physical or prin- 
cipally involves the exercise of mental facul- 
ties.—Georgia Ry. & Power Co. v. J. M. High 
Co., Ga., 82 S. E. 932. 

45. False Impri t—Color of Process.— 
Where process proceeds from a body having 
authority to issue it is legal in form, and on 
its face contains nothing to apprise the Officer 
serving it that it is issued without authority, 
it will protect him against liability —Brown v. 
Hadwin, Mich., 148 N. W. 693. 

46. Forgery—Completed Offense.—Since the 
false making or alteration of an instrument 
with intent to defraud is the gist of forgery, 
the offense is complete though no person be 
actually defrauded.—Commonwealth v. Segee, 
Mass., 106 N. E. 173. 

47. Frands, Statute of—Memorandum.—A 
memorandum order sent by the buyer’s agent 
and accepted in writing held a sufficient memo- 
randum of sale where it specified the price and 
the place of delivery.—McCaffrey Bros. Co. Vv. 
Hart-Williams Coal Co., Neb., 148 N. W. 966. 

48.——Original Promise.—The question wheth- 
er a verbal promise to repay borrowed money 
is original or collateral is ordinarily controlled 
by the intent of the parties as gathered from 
their conduct and relations to each other.— 
Waldock v. First Nat. Bank of Idabel, Okla., 
143 Pac. 53. 

49. Gifts—Deposit in Bank.—Deposit of 
money in bank with instructions that two chil- 
dren of the depositor were to have the money 
in case of her death, but that she was to have 
the interest, held a gift to the children and a 
delivery to the bank as trustee for them.— 
Boyle v. Dinsdale, Utah, 143 Pac. 136. . 
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50. Geod Will—Competition.—The agreement 
of the seller with the buyer of a business and 
its good will not to become a competitor passes, 
without formal written assignment, to One to 
whom the buyer sells the business and good 
will.—Publiec Opinion Pub. Co. v. Ransom, §. D., 
148 N. W. 838 


51. Guardian and Ward—Bond.—An approved 
guardian’s bond cannot be released, even by the 
court, without the consent of all parties in in- 
terest—Commonwealth v. American Bonding 
Co., Pa., 91 Atl. 938. 


52. Highways —Liability.— Where _ plaintiff 
was injured on a highway which was being re- 
paired in part at state expensé, the town under 
section 6 of the prior act was not liable for 
the damages sustained.—Town of Hanover V. 
Burroughs, U. S. C. C. A., 215 Fed. 817. 


53. Husband and Wife—Post-Nuptial Agree- 
ment.—The validity of a post-nuptial agree- 
ment between a husband and wife dividing their 
property was not affected by any improper con- 
duct of the wife subsequent to its execution, 
except in so far as such conduct served to ex- 
plain or interpret her previous acts.—Krug v. 
Krug, Wash., 142 Pac. 1136. 


54. Indemnity—Settlement.—Where plaintiff 
delivered freight to defendant for continued 
transportation, and it was injured by defend- 
ant’s alleged negligence, plaintiff could settle 
with the shipper without suit, and recover over 
from defendant.—Pritchard vy. Norfolk Southern 
Ry. Co., N. C., 82 S. E. 875. 

55. Infants—Torts.—Where an infant sold 
plaintiff a horse and misrepresented his char- 
acter, and plaintiff rescinded the contract and 
sued to recover the price, the infant could not 
escape liability for the tort on the theory that 
the matter arose ex contractu.—Patterson _ v. 
Kasper, Mich., 148 N. W. 690. 


56. Trespassers.—Children non sui juris, 
invading private property, are not willful tres- 
passers, so as to charge them with negligence 
or personal responsibility.—Huggett v. Erb, 
Mich., 148 N. W. 805. 

¥7. Injunetion—Laches.—Where complain- 
ants sued to enforce a strict legal right by in- 
junction, bare lapse of time less than the delay 
sufficient to defeat the right itself would not 
constitute laches.—Longton v. Stedman, Mich., 
148 N. W. 738. 

58. Imsane Persons—Jurisdiction—Where a 
person who has been adjudged incompetent has 
recovered, relief may be obtained only by ap- 
plication to the court which exercised original 
jurisdiction.—Chaloner v. Sherman, U. S. C. C. 
A., 215 Fed. 867: 

Insurance—Blanket Policy.—A policy for 
on their unginned cotton while con- 


59. 
“$5,000 
tained in six frame warehouses, * * * ” without 
placing any specific amount on each warehouse. 
is a blanket policy.—Scottish Union & National 


Ins. Co. v. 
Pac. 12. 


60. -Change of Occupation.—A change _ in 
the occupation of assured from a receiving clerk 
to foreman, classed as more hazardous, is not 
shewn by proof that assured, who performed 
the duties of his occupation, was accidentally 
killed while temporarily directing other men as 
to their duties—Redmond v. United States 
Health & Accident Ins. Co., Neb., 148 N. W. 913. 


61. Dues.—Where the secretary of a fra- 


Moore Mill & Gin Co., Okla., 143 


ternal benefit association, without the knowl- . 


edge of the assured, reimbursed himself out of 
funds sent to pay dues, for dues previously ad- 
vanced by him, the cancellation of the benefit 
certificate for nonpayment of dues was void.— 
Cunningham v. Modern Brotherhood of Amer- 
ica, Neb., 148 N. W. 918. 

62. Indemnity Company.—Where defendant 
liability company appeared in court, after a 
loss, at the return of a writ, and conducted the 
defense, and gave plaintiff no notice that it in- 
tended to repudiate liability because a copy of 
the writ served on plaintiff was not sent to 
defendant immediately, as required by the pol- 
icy, defendant was estopped to deny liability 
on that ground.—Wilson v. Frankfort Marine, 
Sceknens & Plate Glass Ins. Co., N. H., 91 Atl. 





63.——Leasehold.— Where plaintiff leased cer- 
tain land with the right of occupancy and with 
a provision that any improvement at the end 
of the lease should revert to the owner of the 
property, and he had the right of occupancy of 
the entire premises, it constituted a leasehold 
interest which is insurable-—Home Ins. Co. of 
New York v. Coker, Okla., 142 Pac. 1196. 


64. Landlord and Tenant—Repairs.—The les- 
sor is not bound to keep the premises in ten- 
antable repair, unless the lease requires him to 
do so.—Woodbury Co. v. Williams Tackaberry 
Co., Iowa, 148 N. W. 639. 


65. Larceny—Recent Possession.—On _ trial 
for larceny of cow, the hide of which was found 
in defendant’s possession, state held to have 
proved sufficiently defendant’s possession of the 
cow, within Comp. Laws 1907, § 4355.—State v. 
Bowen, Utah, 143 Pac. 134. < 

66. Libel and Slander—Publication. — The 


sending of a letter containing an alleged libel 
by defendant to complainant’s attorneys in re- 


‘ply to a claim the attorneys were making for 


complainant against defendant held a sufficient 
publication—Brown v. Elm City Lumber Co., 
N. C., 82 S. E. 961. 

67. Master and Servant—Assumption of 
Risk.—A servant does not asume the risk of 
injury from a hidden defect, sucn as defective 
underpinning beneath a _ floor.—Anderson _ v. 
Conway Lumber Co., S. C., 82 S. E. 984. 

68. Assumption of Risk.—In an action for 
the death of a mine employe from an explosion 
due to gas permitted to accumulate in a mine 
in violation of Rev. Laws 1910, § 3982, assump- 
tion of risk is not available as a defense.— 
Great Western Coal & Coke Co. v. Coffman, 
Okla., 148 Pac. 30. 

69. Assumption of Risk.—A master is liable 
for injuries from his negligent failure to fur- 
nish the servant a reasonably safe place in 
which to work and reasonably safe tools and 
appliances, unless the servant has assumed the 
risk or contributed to the negligence.—Pro- 
ducers’ Oil Co. v. Eaton, Okla., 143 Pac. 9. 

70. Burden of Proof.—In, an employee’s 
action for injuries, the burden is upon the em- 
ployer as to contributory negligence and as- 
sumption of risk.—McAtee v. Branning Mfg. 
Co., N. C., 82 S. E. 857. 

71.——Contributory Negligence.—Decedent’s 
knowledge of the danger confronting him at 
the time of his injury was an essential factor 
for the consideration of the jury in determining 
whether he was guilty of contributory negli- 
gence.—Great Western Coal & Coke Co. v. Cun- 
ningham, Okla., 143 Pac. 26. 

72; Fellow Servant.—That one of several 
employes has some little authority over the 
others does not prevent his being a fellow ser- 
vant of them.—Poirer v. Bartlett Lumber Co., 
Mich., 148 N. W. 750. 

73.—-Fellow Servant.—In an action for death 
of a railroad employe engaged in interstate 
commerce, under the federal employers’ liabil- 
ity act, the negligence of a fellow servant is 
no defense.—Caverhill v. Boston & M. R. R., N. 
H., 91 Atl. 917. 

74.-_—_Imputable Negligence.—Driver of mov- 
ing van hired and paid by the owner of the 
van held not the servant of a party who had en- 
gaged the owner to move household goods, anc 
driver’s negligence, whereby such person was 
injured, was not imputable to him.—Adams v. 
Tozer, 149 N. Y. Supp. 163. 

75.——-Instruction to Servant.—Where a mas- 
ter employs workmen for simple tasks, he is 
not bound either to instruct the laborers or 
to inquire into their experience.—Jackson Vv. 
Schillinger Bros. Co., Mich., 148 N. W. 735. 

76. Non-Delegable Duty.—Where defend- 
ant’s superintendent of construction directed 
the chipping of mechanical testers in defend- 
ant’s assembling room without any precautions 
against flying chips, he failed to perform ea 
nondelegable duty of defendant.—Webb v. Buick 
Motor Co., Mich., 148 N. W. 793. 

77. Pleading.—Declaration alleging that 
defects in boiler were unknown to plaintiff, and 
that he was in the exercise of due care and cau- 
tion, held not demurrable as disclosing contribu- 
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tory negligence.—Eberts vy. Mt. Clemens Sugar 
Ce., Mich., 148 N. W. 810. 


78. Wrongful Discharge.—A traveling 
salesman discharged before the end of the 
month was not entitled to recover the salary 
and expenses for the month, where he secret- 
ly solicited business for a rival of defendant.— 
Mattingly v. Manhattan Oil Co., Neb., 148 N. W. 
938. 





79. Mortgages—Note.—Where a note was 
given without condition, and a mortgage alleged 
to have been made to secure the same did not 
correctly describe it, but stated that it was 
executed for and in consideration that plaintiff 
should defeat a divorce decree, plaintiff was 
entitled to recover on the note, independent of 
the mortgage.—Lovell v. Musselman, Wash., 142 
Pac. 1143. 


80.——Trustee.—An attorney for a creditor is 
not incompetent to act as trustee under a deed 
of trust securing a debt, but is bound to se- 
cure the best price possible, and if necessary, 
to invoke the aid of equity in doing so.—Cope- 
lan v. Sohn, W. Va., 82 S. E. 1016. 


S81. Municipal Corporations—Law of Road.— 
While one may drive on any part of a street, if 
he violates the law of the road, or an ordi- 
rance in that respect, he must exercise a high- 
er degree of care than otherwise, and his fail- 
ure to observe such law or ordinance, result- 
ing in injury to another, is negligence per se.— 
Moy Quon y. M. Furuya Co., Wash., 143 Pac. 99. 


82. Navigable Waters—Riparian Owners.— 
Grants bv the United States of lands bordering 
on streams and other waters, without reserva- 
tion or restriction, are to be construed as to 
their effect according to the law of the state 
in which the lands lie; the United States assum- 
ing the position of a private owner, subject to 
the general law of the state, so far as its con- 
veyances are concerned.—Bernot y. Morrison, 
Wash., 143 Pac. 104 

83. Negligence—Invitation and License.—An 
invitation is to be inferred where there is a 
common interest or mutual advantage, while a 
license is to be inferred where the object is the 
mere pleasure or benefit of the person using it. 
—Midland Valley R. Co. v. Littlejohn, Okla., 143 
Pac. 1 

&4.—-—Manufacturer.—Where defendant. re- 
built and sold to plaintiff's employer a die-cut- 
tine machine knowing that it would be oper- 
ated by plaintiff's employes, defendant was 
bound to exercise reasonable care to make the 











machine safe, and was liable for injuries to 
plaintiff while operating the machine, caused 
by a failure to exercise such care.—Tom Vv. 


Nichols-Fifield Shoe Machinery Co., U. S. C. 
Cc. A., 215 Fed. 881. 

85. Parties—-Fasement.—One who holds a 
parcel of land in trust may sue to protect an 
easement appurtenant to the land without 
joining the persons beneficially interested.— 
Hood v. New York Cent. & H. R. R. Co., 149 N. 
Y. Supp. 262. 

86. Principal and Agent—Ratification.—That 
there may be a binding ratification by princi- 
pals of their agent’s unauthorized act, they 
must have full knowledge of the material facts. 
—-C. E. Wise & Bro. v. Texas Co., N. C., 82 S. E. 
974. 

87. Voluntary Agent.—Gratuitous payment, 
though on request, by a father of his son’s 
debt, to which the father was a stranger, did 
not constitute a payment by the father as the 
son’s agent.—Cunningham y. Irwin, Mich., 148 
N. W. 786 

88. Principal and Surety—Recording Con- 
tract.-—A surety, who completed a construction 
contract. is entitled to no lien for his work, 
where the contractor was not entitled to one 
because the contract was not recorded.—Wat- 
terson v. Owens River Canal Co., Cal., 143 Pac. 
90. ; 

89. Railroads—Negligence.—Running a train 
at night without a headlight is a continuing 
negligence.—Powers v. Norfolk Southern R. Co., 
N. C., 82 S. E. 972. 

90.——Negligence.—It is negligence as to one 
walking on a railroad track, whether he be a 








trespasser or licensee, to run a train at night 
without a headlight.—Griffin v. Atlantic Coast 
Line Ry. Co., N. C., 82 S. E. 973. 


91. Sales—Conditional Sale-——Where a buy- 
er refuses, on delivery of the building material 
bought, to execute notes secured by a condi- 
tional sale contract as agreed, the seller may 
recover his goods in trover.—Purdy v. Dunn 
Machinery Co., Ga., 82 S. E. 887. 


92, Inspection.—_-A buyer who accepted the 
goods after an examination of part of them 
is not estopped by his acceptance and payment 
from claiming damages occasioned by a defect 
which developed after the inspection.—Wolver- 
ine Spice Co. v. Fallas, Mich., 148 N. W. 701. 


93.——Warranty.—Where fertilizer was sold 
for a tobacco crop under a statement that it 
was a high-grade fertilizer specially suitable, 
there was a warranty.—Tomlinson & Co. v. Mor- 
gan, N. C., 82 S. E. 953. 


94.——Warranty.—For breach of warranty of 
automobile sold, buyer may recover, as special 
damages, expense of repairs made at the re- 
quest of seller, to see if it could not be made 
to come up to the guaranty.—Underwood vy. Co- 
burn Motor Car Co., N. C., 82 S. E. 855. 


95. Wendor and Purchaser—Burden of Proof. 





-—A defendant, who still holds possession of 
land and relies on defect of title in an action 
for the purchase money, must show that the 


title accepted by him was positively bad, and 
that there was a superior and undisputable title 
in another person asserting the same.—Little 
v. Thropp. Pa., 91 Atl. 924. 
96.——Election.—Damages from fraud do not 
operate as payment on the price until the 
vendee has elected that they shall be so ap- 
plied.—International Realty & Securities Cor- 
poration v. Vanderpoel, Minn., 148 N. W. 895. 
97.——Possession as Notice.—Possession of 
land is notice of the title or interest of the 
possessor and of those under whom the possessor 
claims.—Olmsted v. McCrory, Wis., 148 N. W. 





98.——Rescission.—A false representation as 
to the character, location, and value of land, 
when made under circumstances justifying the 
purehaser in relying thereon,.is ground for 
rescission.—Rawlins v. Myers, Neb., 148 N. W. 
915. 


99. Waters and Water Cvourses—Riparian 
Owner.—That riparian proprietors contributed 
to the maintenance of a dam in specified pro- 
portions did not conclusively show that they 
were entitled to share in the use of the water 
to drive their machinery in the same propor- 
tion.—Lyon vy. Piser, 149 N. Y. Supp. 197. 


100. Wills—Attestation.—Execution of a 
properly witnessed will held sufficient, though 
testator signed by mark, on account of phys- 
ical weakness.—In re Hersperger’s Estate, Pa., 
91 Atl. 942. 


101.——-Contingent Remainder.—Postponement 
of time of payment being for the single pur- 
pose of allowing the life-right holders to en- 
joy the estate does not make the remainder 
contingent.—Trenton Trust & Safe Deposit Co. 
v. Moore, N. J., 91 Atl. 908. 


102..——Construction.—A fee simple, explicitly 
and with technical accuracy devised to H. on 
the sole condition that she survive the life 
tenants, held not made determinable, -on her 
death without issue, by the succeeding clause. 
—Salter v. Philbrick, N. H., 91 Atl. 914, 

108. Deed.—Where a husband contributed 
money to erect a building on land owned by 
his wife on condition that the wife would devise 
the house and lot to him, her will made under 
such agreement, delivered to the husband, could 
not be construed as a deed of conveyance ef- 
fective from delivery, instead of being effective 
at.her death.—Banks vy. Cornelison, Ky., 169 S. 
W. 502. 

104. Disinheritance.—Before children will 
be deprived of their natural right to inherit 
from their immediate ancestors, the intent to 
disinherit them must convincingly appear on 
the face of the will—In re Hasell’s Estate, Cal., 
142 Pac. 838. 
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